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STATEMENT OF CASE
a. Nature of Case
This case involves the failure of Appellant (Patricia) to manage her own asset, and her
attempt in Counts One and Two of her Motion For Relief from Judgment and for Modification of
Judgment (Motion) to make Respondent (Ronald) responsible for her own neglect. The Magistrate
Court dismissed Counts One and Two of Patricia's Motion for failure to state a claim upon which
relief could be granted. On appeal to the District Court, the District Court affirmed the Magistrate
Court's decision.

b. Facts
On August 21, 2013, the parties' Judgment and Decree of Divorce (Judgment) was entered
by the Magistrate Court. R., pp. 29 - 59. Paragraph 12 of the Judgment states: "Plaintiff shall own,

control and as beneficiary be entitled to continue in effect, at her sole expense, the current Term
Life Policy on Defendant." R., p. 31,112, emphasis added. The life insurance policy referred to in
paragraph 12 of the Judgment was listed as item 53 in the Property and Debt schedule. R., p. 37,
Item 53. The Judgment contained a provision that each party shall execute any and all documents
necessary to effectuate the terms and conditions set forth in the Judgement. R., p. 33, 124.
On October 30, 2014, Patricia filed her Motion seeking a reallocation of the parties' assets
and she requested an award of monetary damages. R., p. 85 - 93.
Count One of Patricia's Motion dealt with a term life insurance policy that had been awarded
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to Patricia and that insured Ronald's life in the amount of $300,000.00, and was listed as item 53 of
the parties' Property and Debt schedule. R., p. 86 - 88. Patricia alleged that Ronald had allowed the
insurance policy to lapse for lack of premium payment on September 26, 2013 and that Ronald did
not provide Patricia with any notice that the premiums were due. R, p. 87,

,r 7.

Count Two of

Patricia's Motion for Reliefrequested an award of monetary damages in the amount of$300,000.00
for the lapse of the term life insurance policy. R, p. 88,

,r,r 9 - 10.

On December 12, 2014, Ronald filed a Rule 12(b) Motion to Dismiss. R., p. 96 - 97. In the
Memorandum supporting the Rule 12(b) Motion Ronald argued that Patricia was the only person
obligated to make the premium payments so that the policy would not lapse for failure to pay the
premium, and therefore as a matter oflaw her claim must fail. R., p. 100.
On January 30, 2015, the Magistrate Court granted Ronald's Rule 12(b) Motion to Dismiss
as it related to Counts One and Two of Patricia's Motion. R., p. 9. The January 30, 2015, Order is
referenced in paragraph 4 of a Judgment that was entered by the Court on January 21, 2016. R., p.
171, if4. The January 21, 2016, Judgment resolved all the counts of Patricia's Motion with the
exception of Counts One and Two, reserving Patricia's right to appeal the dismissal of Counts One
and Two. Id.
On February 26, 2016, Patricia filed her appeal of the dismissal of Counts One and Two of
her Motion. On August 16, 2016, the District Court filed its Memorandum Decision. R., p. 191 206. The District Court found that after entry of the Judgment, Ronald had no duty with respect to
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the life insurance policy in question other than not impede Patricia and as such Patricia's two (2)
claims related to the life insurance policy failed as a matter of law. Id. The District Court also
determined that Ronald had no affirmative duty to forward any notices to Patricia, nor did he have
any obligation to make the insurance premium payment on the policy after entry of the Judgment.
R., p. 199. The District Court further found that the implied duty of good faith and fair dealing could
not be used to defeat the plain language of the Judgment which placed no duty on Ronald regarding
the insurance policy after entry of the Judgment. Id. Having found no duty existed that would give
Patricia a right to relief, Patricia's other claims i.e., discovery motion were basically moot. R., p.
201. The District Court awarded Ronald his fees and costs as Patricia's arguments were without
foundation and frivolous. R., p. 204.
Patricia filed her appeal on September 23, 2016. R., p. 209 - 212.

ISSUES ON APPEAL
Was the Magistrate Court correct in finding that Counts One and Two of the Motion failed
to state a claim upon which relief could be granted? In other words, based on the allegations of the
Motion, did Ronald owe Patricia any duty which he allegedly violated?
Was the District Court's award of fees appropriate?

ATTORNEY FEES ON APPEAL
Should Ronald be awarded his attorney fees and costs on appeal pursuant to Idaho Code § 12121, as this appeal was brought without foundation and is frivolous?
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ARGUMENT
The rules of construction of contracts apply equally to the interpretation of divorce decrees.
Toyama v. Toyama, 129 Idaho 142, 144, 922 P .2d 1068, 1070 (1996). If the language of the decree
is clear and unambiguous, determination of its meaning and legal effect is a question of law. Id.
When the language of a contract is clear and unambiguous, its interpretation and legal effect are
questions oflaw. An unambiguous contract will be given its plain meaning. Lakeland True Value
Hardware, LLC v. Hartford Fire Ins. Co., 153 Idaho 716,723,291 P.3d 399,406 (2012). Where
a court's decree is clear and unambiguous, neither pleadings, findings nor matters outside the record
may be used to change its meaning or construe it. Evans v. Jensen, 103 Idaho 937, 943, 655 P.2d
454,460 (Ct. App. 1982) citing with approval Parks v. Parks, 91 N.M. 369,574 P.2d 588 (1978).
When reviewing an order dismissing a cause of action pursuant to Idaho Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon which relief can be granted, the non-moving
party is entitled to have all inferences from the record viewed in its favor. Yoakum v. Hartford Fire
Ins. Co., 129 Idaho 171, 175, 923 P.2d 416,420 (1996). After drawing all inferences in the nonmoving party's favor, the court must then ask whether a claim for relief has been stated. (Id.)
Patricia's claims in Counts One and Two of her Motion are based upon Ronald's failure to
pay the premium for the term life insurance policy upon his life after entry of the Judgment, and his
failure to tell Patricia that he was not paying the premium, or did not pay the premium after entry of
the Judgment.
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The Judgment was specific in its award of the term life insurance policy to Patricia. The
Judgment states: "Plaintiff shall own, control and as beneficiary be entitled to continue in effect,
at her sole expense, the current Term Life Policy on Defendant." R., p. 31, 1 12, emphasis added.

The Judgment did not impose upon Ronald any duty toward Patricia with respect to this policy. As
of August 21, 2013, Ronald had no responsibility with respect to this policy. He was not required
to make any policy premium payments, and he was not required to give Patricia any notice related
to the policy. Since Ronald did not have any duty with respect to the policy at the time of the alleged
lapse in premium payment (September 26, 2013), Patricia's claims must fail as a matter of law.
Patricia claims that paragraph 24 of the Judgment supports her argument that Ronald should
have executed an assignment of the policy to her, and then send the assignment to the insurance
company. Paragraph 24 of the Judgment states: "Each party shall execute any and all documents
necessary to effectuate the terms and conditions set forth herein." R., p. 33, 124. This language does
not place the burden on Ronald to obtain the transfer of documents related to the policy. As of
August 21, 2013, Patricia had control of the policy by way of the Judgment, and she alone was
responsible for the payment of the premium. If Patricia needed Ronald to sign an assignment, then
she had the duty to get the documents to Ronald for execution. Also, Patricia does not allege that
Ronald took any affirmative acts to thwart her payment of the policy in question. She does not allege
that she was unable to contact the insurance company to determine the status of the policy. She does
not allege that she was unable to make the premium payment on the policy while the alleged
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assignment document was in the process of being executed. She does not allege that before the term
policy elapsed that she requested assistance from Ronald in any way related to this policy. The
Judgment awarded this policy to Patricia as of the date of the entry of the Judgment, and it was her
sole responsibility to check on the policy status, and make the payment on the premium for the
policy.
The language in paragraph 12 of the Judgment awarding the policy to Patricia is clear and
unambiguous. The Court can determine its meaning without resort to affidavits, or extrinsic
evidence. Patricia had the sole responsibility to make the premium payments and she failed to do
so. Nowhere in the Judgment is there language that places a duty upon Ronald to notify her to make
the premium payment.
Patricia's Motion was based upon Idaho Rule of Civil Procedure 60(b ). Patricia's Motion
sought relief from the Judgment pursuant to Idaho Rule of Civil Procedure 60(b)(5) and 60(b)(6).
Rule 60(b)(5) may provide relief from a judgment if: "the judgment has been satisfied, released, or
discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or
it is no longer equitable that the judgment should have prospective application." In this case the
Judgment was not satisfied, released, discharged, reversed or vacated. The life insurance policy
provision also did not have prospective application. The award of the term life insurance policy to
Patricia was not prospective in application. She was awarded the rights to the policy upon entry of
the Judgment. The life insurance policy was in effect at the time of the entry of the Judgment. It was
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after entry of the Judgment that the policy lapsed for failure to make the premium payment.
This Court has noted that the division of community property in a divorce decree is not
prospective in nature. Curl v. Curl, 115 Idaho 997, 1001, 772 P.2d 204,208 (1989). Patricia and
Ronald's rights to the insurance policy were adjudicated at the time of the entry of the Judgment.
Patricia has not stated a claim for which relief could be entered under Idaho Rule of Procedure
60(b)(5).
Idaho Rule of Civil Procedure 60(b)(6) may allow relief from a judgment if there is: "any
other reason justifying relief from the operation of the judgment." This Court has held that relief
under the "any other reason" clause requires unique and compelling circumstances justifying
\

extraordinary relief. Miller v. Haller, 129 Idaho 345, 348, 924 P.2d 607, 610 (1996). Appellate
Courts in our State have infrequently granted relief under Rule 60(b)( 6). Berg v. Kendall, 147 Idaho
571,579,212 P.3d 1001, 1008 (2009). This Court has held that failure to abide by a statute, or a rule
of civil procedure is not a unique and compelling circumstance justifying relief. (Id.).
In the present case, Patricia has alleged that she lost the term life insurance policy on
Ronald's life because the policy lapsed after entry of the Judgment for failure to pay a premium that
she alone was responsible for. There is nothing unique or compelling about her claim. This Court
has held that a term life insurance policy only maintains a community property interest during the
term when the last premium payment was made with community funds. Upon expiration of the term
paid with community assets, the community interest in the policy lapses. Banner Life Ins. Co. v.
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Mark Wallace Dixson Irrevocable Trust, 147 Idaho 117, 125, 206 P.3d 481, 489 (2009). If the
insured does not die during the policy period the policy loses all of its value. (Id.). There is no
dispute that Ronald has lived beyond the term of the life insurance policy that was paid with
community funds. Therefore, the community property value of the term policy on Ronald's life is
zero because Ronald lived past the term of the policy purchased with community assets. Patricia has
not alleged facts in her Motion that supports relief pursuant to Idaho Rule of Civil Procedure
60(b)(6).
Patricia sought a monetary damage award of$300,000.00. Neither Idaho Rule of Procedure
60(b)(5) or 60(b)(6) support a remedy of an award of monetary damages, and because the
community's interest in the life insurance policy is zero as a result of Ronald living past the term of
the policy purchased with community funds. Patricia as a matter oflaw is not entitled to the claimed
relief of$300,000.00. In addition, why hasn't Patricia purchased anew policy on Ronald's life? That
act would end any controversy. Patricia has not been damaged in any way.
Patricia asserts that the Magistrate Court should have continued the hearing on Ronald's
Motion to Dismiss pursuant to Idaho Rule of Civil Procedure 56(f). This rule applies to a court's
ability to continue summary judgment proceedings when a party shows by reason of affidavit the
need for more time to obtain affidavits related to the summary judgment proceeding. I.R.C.P. 56(f).
The Magistrate Court granted Ronald's Motion to Dismiss for failure to state a claim. Even
if Patricia proved that the facts alleged in her Motion were true, she still would not be entitled to the
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relief pled under Rule 60(b)(5) or 60(b)(6).
The Magistrate Court did not commit error when it refused to continue Ronald's Rule 12(b)
Motion because Patricia's Motion failed to state a claim for which relief could be granted. In other
words, if the claim had no merit to begin with there was no need to conduct discovery because the
claim had no legal viability. That issue is moot. A case is moot if it presents no justiciable
controversy and a judicial determination will have no practical effect upon the outcome. Bond v.
Round (In re Doe), 339 P.3d 1154 1158 (Idaho 2014). No matter what her discovery found, it would

not change the outcome of the case because Ronald owed no duty to Patricia after entry of the
Judgment with respect to the term life insurance policy. Also, Patricia did not allege facts in her
Motion that would give the Magistrate Court authority to set aside or reform the Judgment pursuant
to the Rules of Civil Procedure used to support the Motion, i.e., Rule 60(b)(5) and Rule 60(b)(6).
Patricia's theory of good faith and fair dealing is not applicable to the facts pled. The implied
covenant of good faith and fair dealing does not create an independent obligation, it merely applies
to the contractual obligation. Silicon Int'! Ore, LLC v. Monsato Co., 155 Idaho 538,552,314 P.3d
593, 607 (2013). Patricia did not allege, nor could she, that Ronald breached the Judgment by
refusing to pay the premium or giving her notice of premium coming due after entry of the Judgment.
She alone was responsible for determining the payment due date, and making the payment. This
claim fails as a matter of law.
Not only was the District Court's attorney fee award appropriate, but this Court should also
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award Ronald his fees and costs. Patricia's appeal has been brought without foundation and it is
frivolous. A party who is forced to defend an appeal that is brought without foundation is entitled
to an award of attorney fees and costs pursuant to Idaho Code § 12-121. In re Estate ofIrwin, 104
Idaho 876, 664 P .2d 783 (Ct. App. 1983). Patricia has failed to show this Court how she has any
cognizable claim related to the term life insurance policy on Ronald's life. The value of this
community asset is zero because Ronald has lived past the term of the policy purchased with
community funds. The Judgment placed the ownership, control, and payment responsibility squarely
with Patricia, not Ronald. Her Motion was brought pursuant to Idaho Rule of Civil Procedure
60(b)(5), and 60(b)(6) and neither one of those Rules apply to Patricia's claims. Ronald should be
awarded his costs and fees for being forced to defend this Appeal.
CONCLUSION
Patricia has appealed the dismissal of Counts One and Two of her Motion for failure to state
a claim for which relief could be granted. Her Motion was brought pursuant to Rule 60(b)(5) and
60(b)(6) of the Idaho Rules of Civil Procedure. Neither one of those rules support Counts One and
Two of the Motion. Ronald was under no duty to pay the premium of the term policy that lapsed
after the Judgment was entered. The community value of the policy in question is zero dollars as
a matter oflaw. The Magistrate Court correctly dismissed counts One and Two of Patricia's Motion
because they did not state a claim for which relief could be granted. Patricia's appeal is frivolous
and Ronald should be awarded his costs and attorney fees.
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DATED This

M

day of March, 2017.
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